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On the facts presented, if the garage owner and the township void the ongoing multi-year
contract and replace it with an arrangement under which the garage owner leases the garage to a
third party who is expected to and does sublease the garage to the township, and if the garage
owner takes office as township trustee, the trustee/owner has not divested himself of all interests
in contracts of the township under R.C. 511.13. Rather, even if the lease/sublease arrangement
serves to eliminate any direct contractual relationship between the township and the
trustee/owner and denies the trustee/owner many of the typical rights of a landlord, the
trustee/owner has a prohibited interest under R.C. 511.13 in the township’s sublease, which
provides for moneys of the township to be paid to rent the trustee/owner’s garage and to be
channeled to the trustee/owner.

This conclusion is required because a contrary finding would permit a township trustee to
do indirectly that which he cannot lawfully do directly. It is clear on the facts you have
described that the lease/sublease arrangement is intended to allow the township to lease the
trustee’s garage and to allow the trustee/landlord to receive rent for the use of the garage.
Although the arrangement does not require the lessee to sublease to the township, it is
understood that the township is the intended sublessee and thus that amounts of rent paid by the
township will be channeled to the trustee. The arrangement is thus structured to allow the use of
a middleman to distance the trustee from the township’s contract while permitting the trustee to
benefit from the arrangement. To find that the use of a middleman removes all prohibited
interests in contracts would conflict with the manner in which R.C. 511.13 has been interpreted
and applied. In addition, such a finding might well encourage the creation of various devious
mechanisms intended to allow a township trustee, officer, or employee to benefit indirectly from
township contracts in contravention of the prohibition imposed by R.C. 511.13. Accordingly, we
must reject this construction of R.C. 511.13. See State ex rel. Kitchen v. Christman, 31 Ohio St.
2d 64, 67, 285 N.E.2d 362 (1972) (“this court looks through the form to the substance of the
proposed transaction”); Teale v. Stillinger, 95 Ohio St. 129, 115 N.E. 1010 (1916) (syllabus,
paragraph 1) (“[a] county treasurer . . . cannot . . . do indirectly during his term of office what he
1s prohibited from doing directly”); Taylor v. Comm’rs of Ross County, 23 Ohio St. 22 (1872)
(syllabus, paragraph 2) (“[w]hat the general assembly is . . . prohibited from doing directly, it has
no power to do indirectly”); 1998 Op. Att’y Gen. No. 98-034, at 2-201 (“[i]t is clear that the
Department [of Development] cannot do indirectly what it cannot do directly — that is, use a
private enterprise to acquire interests in stock for or on behalf of the state); 1985 Op. Att’y Gen.
No. 85-016, at 2-64 n.3 (“a county may not do indirectly that which it may not do directly”).5

> We are, of course, unable to predict the manner in which a court might interpret or apply

R.C. 511.13 in light of particular facts, such as the practical concerns you have described. See
2006 Op. Att’y Gen. No. 2006-038, at 2-361 (“[w]e cannot predict . . . how the courts would
receive such an argument, given a specific set of facts”); 2004 Op. Att’y Gen. No. 2004-021, at
2-182 (“we cannot predict whether a court may determine, upon examination of the totality of
such a venture, that the operation of such venture constitutes a violation” of a particular statute);
see also 2008 Op. Att’y Gen. No. 2008-002, slip op. at 15 (“[i]t may be argued that the standards
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You have acknowledged that the current arrangement is not perfect and have described
various factors that make it difficult for the township to make other arrangements for acquiring
garage space. While we recognize your concerns, we find that the lease/sublease arrangement at
issue grants the trustee/owner an interest in a contract of the township that is prohibited by R.C.

511.13.

Conclusions
For the reasons discussed above, it is my opinion and you are advised as follows:

1. As stated in 2007 Op. Att’y Gen. No. 2007-044 (syllabus, paragraph 2):
“If a person enters into an ongoing multi-year contract to supply a
township with garage storage facilities for a number of years in the future
and is subsequently elected to the office of township trustee, the person is
prohibited by R.C. 511.13 from serving as township trustee and continuing
to have an interest in that preexisting multi-year contract.”

2. If the garage owner and the township void the ongoing muiti-year contract
and replace it with an arrangement under which the garage owner leases
the garage to a third party who is expected to and does sublease the garage
to the township, and if the garage owner takes office as township trustee,
the trustee/owner has not divested himself of all interests in contracts of
the township under R.C. 511.13. Rather, even if the lease/sublease
arrangement serves to eliminate any direct contractual relationship
between the township and the trustee/owner and denies the trustee/owner
many of the typical rights of a landlord, the trustee/owner has a prohibited
interest under R.C. 511.13 in the township’s sublease, which provides for

set forth in R.C. 511.13 are too strict to be applied literally. However, this is the established law
of the State of Ohio, and we find no basis for changing it even though, in certain circumstances,
it may prevent a township from entering into a contract with favorable terms”); 1999 Op. Att’y
Gen. No. 99-023, at 2-160 (it may be that a less stringent rule would be more equitable in some
circumstances, and it may be appropriate for the General Assembly to consider whether
additional exceptions should be included); 1938 Op. Att’y Gen. No. 2854, vol. II, p. 1596, at
1597 (“where legislative intent is clearly and definitely expressed, this office is bound to give
effect to it and cannot, however liberal it may wish to be, nullify, change or amend by its rulings
the express provisions of a statute”). See generally In re Removal of Leach; R.C. 3.07 (forfeiture
of office for misconduct in office); R.C. 2733.01 (a civil action in quo warranto may be brought
in the name of the state against, inter alia, a person who unlawfully holds or exercises a public
office or a public officer who does or suffers an act that by law works a forfeiture of the office);
2007 Op. Att’y Gen. No. 2007-044, at 2-441 to 2-444 (possible consequences resulting from the
violation of R.C. 511.13); 1959 Op. Att’y Gen. No. 51, p. 29; 1915 Op. Att’y Gen. No. 139, vol.
I, p. 267.
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moneys of the township to be paid to rent the trustee/owner’s garage and
to be channeled to the trustee/owner.

Respgctfully,

by 2—

MARC DANN
Attorney General



